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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFRPart77 

RiN  1219-AA49 

Safety  Standards  for  Refuse  Piles  and 
Waste  Impoundment  Dams  at  Surface 
Coal  Mines  and  Surface  Work  Areas  of 
Underground  Coal  Mines 

AQEHCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  safety 
standards  that  address  refuse  piles  and 
impoundment  structures  used  at  coal 
mines  to  dispose  of  refuse  or  to  contain 
water,  sediment,  or  slurry.  These 
revisions  address  reports  and 
certiheations  for  refuse  piles  and 
impoundment  structures,  frequency  of 
inspections  of  impoundments,  and  the 
method  of  abandoning  impoundments 
and  impounding  structures.  The  final 
rule  affects  surface  coal  mines  and 
surface  areas  of  underground  coal 
mines.  The  final  rule  reduces  the 
information  collection  burden  imposed 
on  mine  operators  or  other  affected 
parties  by  revising  reporting  and 
recordkeeping  requirements.  The  final 
rule  preserves  the  effectiveness  of  the 
existing  requirements  and  does  not 
lessen  the  protection  afforded  to  miners. 
EFFECTIVE  DATE:  May  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPFUEMENTARY  INFORMATION: 

1.  Background 

On  June  15, 1990,  MSHA  published  a 
proposed  rule  in  the  Federal  Register  (55 
FR  24526)  to  revise  reporting  and 
recordkeeping  requirements  for 
impoundment  structures  and  refuse 
piles.  The  proposal  also  addressed  the 
frequency  of  inspections  for 
impoundments,  and  the  method  of 
abandoning  impoundments  and 
impounding  structures.  The  public 
comment  period  for  this  proposal  was 
scheduled  to  close  on  September  21, 
1990,  but  in  response  to  a  request  from 
the  mining  community,  the  comment 
period  was  extended  until  October  19, 
1990  (55  FR  39300).  MSHA  held  a  public 
hearing  on  December  13, 1990,  in 
Pittsburgh.  Pennsylvania  (55  FR  48806). 
A  transcript  of  the  hearing  was  made 
available  for  public  inspection. 
Following  the  hearing,  MSH.A  allowed 


commenters  to  submit  supplementary 
statements  and  data  until  the  record 
closed  on  January  18, 1991.  MSHA 
received  written  and  oral  statements  on 
the  proposed  rule  from  both  labor  and 
industry.  The  Agency  developed  this 
final  rule  after  a  full  evaluation  of  the 
entire  rulemaking  record. 

II.  Discussion  of  Final  Rule 

Impoundments  are  structures  that  are 
used  to  impound  water,  sediment,  slurry, 
or  any  combination  of  these  materials. 
Refuse  piles  are  deposits  of  coal  mine 
waste  that  are  removed  during  mining 
operations  or  separated  from  mined  coal 
and  deposited  on  the  surface.  The 
failure  of  impoundment  structures  can 
flood  and  devastate  downstream 
communities.  To  avoid  or  minimize 
these  disasters,  MSHA's  existing  safety 
standards  in  30  CFR  77.214  through 
77.217  address  the  construction  and 
maintenance  of  impoundments  and 
refuse  piles. 

The  revisions  in  the  final  rule  clarify 
existing  paperwork  requirements  or 
provide  alternative  procedures  for 
inspecting  and  abandoning 
impoundments.  The  final  rule  reduces 
reporting  and  recordkeeping  burdens  on 
the  mining  industry  by  reducing  the 
frequency  of  recordkeeping  and 
reporting  requirements  in  appropriate 
instances.  Reports  are  replaced  by 
certifications  except  when  actual  or 
potential  hazards  conditions  exist.  The 
final  rule  preserves  the  effectiveness  of 
the  existing  requirements  and  does  not 
lessen  the  protection  afforded  to  miners. 

III.  Section-by-Section  Discussion 

Section  77.215-2  Refuse  piles; 
reporting  requirements 

Existing  S  77.215-2  requires  mine 
operators  to  submit  certain  information 
concerning  refuse  piles  to  MSHA’s 
District  Manager.  Paragraphs  (b)(4) 
through  (b)(8)  require  the  operator  to 
report  the  following  information:  a 
topographic  map;  whether  or  not  the 
refuse  pile  is  burning;  a  description  of 
measures  taken  to  prevent  water  from 
being  impounded  or  contained  within 
the  refuse  pile;  a  diagram  with  cross 
sections  of  the  refuse  pile;  and  any  other 
information  pertaining  to  the  stability  of 
the  refuse  pile  which  may  be  required 
by  the  District  Manager.  Paragraph  (c) 
requires  this  information  to  be  reported 
every  twelfth  month  once  a  refuse  pile 
has  been  declared  a  hazard.  There  is  no 
provision  for  cessation  of  such  reports  if 
the  hazardous  conditions  are  eliminated. 
Under  the  existing  standard,  the  annual 
reporting  requirement  ceases  only  when 
the  site  is  abandoned  according  to  an 
approved  plan. 


The  final  rule,  like  the  proposal, 
clarifies  and  revises  §  77.215-2(c).  It 
continues  to  require  reports  on  refuse 
piles  to  be  submitted  to  MSHA’s  District 
Manager  every  twelfth  month  once  a 
refuse  pile  has  been  declared  a  hazard, 
but  only  if  the  refuse  pile  continues  to 
present  a  hazard.  The  revision  allows 
MSHA’s  District  Manager  to  determine 
if  a  site  should  no  longer  be  considered 
hazardous. 

Several  commenters  were  in 
agreement  with  the  standard  as 
proposed.  However,  one  commenter 
stated  that  if  a  site  had  been  considered 
hazardous  and  is  slill  active,  it  is 
susceptible  to  change  and  could  easily 
become  hazardous  and  that  the 
reporting  requirement  should  remain  in 
effect  until  the  site  is  abandoned.  This 
commenter  objected  to  the  District 
Manager  determining  when  a  site  is  no 
longer  considered  hazardous,  stating  the 
District  Manager  does  not  possess  the 
expertise  to  make  this  determination 
and  should  not  be  given  such  authority. 

In  response  to  this  commenter,  MSHA 
emphasizes  that  all  refuse  piles  remain 
active  until  they  are  properly 
abandoned,  and  while  they  are  active 
they  are  inspected  by  MSHA  at  regular 
inter\'als.  If  any  hazard  recurs  or  a  new 
hazard  is  found,  the  reporting 
requirements  would  again  apply.  In 
addition.  District  Managers,  with  the 
help  of  other  MSHA  personnel,  regularly 
determine  if  hazardous  conditions  exist 
at  coal  mines.  Specifically,  the  existing 
standard  recognizes  that  the  District 
Manager  has  the  expertise  to  identify  if 
a  refuse  pile  can  present  a  hazard  and 
the  authority  to  declare  that  the  hazard 
no  longer  exists. 

This  revision  will  not  lessen  the 
protection  afforded  miners  since  a 
report  will  continue  to  be  required  as 
long  as  the  refuse  pile  presents  a  hazard. 

Section  77.215-3  Refuse  piles; 
certification 

Existing  §  77.215-3(a)  requires 
certification  by  a  registered  engineer 
that  a  hazard  associated  with  a  refuse 
pile  has  been  addressed.  The 
certification  is  required  within  180  days 
following  written  notice  by  the  District 
Manager  that  a  refuse  pile  can  present  a 
hazard.  The  final  rule,  like  the  proposal, 
revises  §  77.215-3(a)  to  allow  operators 
to  certify  that  a  refuse  pile  that  has  been 
identified  as  hazardous  is  being 
constructed  in  accordance  with  current 
prudent  engineering  practices.  The 
existing  standard  does  not  recognize  the 
possibility  that  elimination  of  a  hazard 
could  take  more  than  180  days.  The 
wording  of  the  final  rule  recognizes  that 
in  some  cases  it  may  take  more  than  180 
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days  to  eliminate  the  hazard  on  a  refuse 
pile. 

As  proposed.  MSHA  is  also  revising 
S  77.215-^)  to  require  a  certification 
every  twelfth  mon&  once  a  refuse  pile 
has  been  declared  a  hazard  only  for  as 
long  as  the  refuse  pile  presents  a  hazard. 
The  existing  standard  does  not  provide 
a  mechanism  to  terminate  the 
certification  requirements  after  the 
hazard  has  been  eliminated  unless  the 
site  is  abandoned  through  an  approved 
plan,  a  process  that  could  take  many 
years. 

Several  conunenters  agreed  with  the 
standard  as  proposed,  while  one 
commenter  suggested  retaining  the 
existing  recordkeeping  requirement. 

This  revision  will  not  reduce  the 
protection  provided  miners  since  the 
reporting  requirement  will  remain  in 
effect  as  long  as  the  refuse  pile  can 
present  a  hazard.  The  final  rule  will 
allow  the  r^Muting  requirement  to  be 
terminated  when  the  hazard  is 
eliminated. 

Section  77^18-3  Water,  sediment,  or 
slurry  impoundments  and  impounding 
structures;  inspection  requirements; 
correction  of  hazards;  program 
requirements 

Under  existing  §  77.216-3(a). 
impoundments  and  impoxmding 
structures  must  be  inspected  at  intervals 
not  exceedii^  7  days  for  appearances  of 
structural  weakness  and  other 
hazardous  conditions.  All  instruments 
must  also  be  monitored  at  intervals  not 
exceeding  7  days.  As  proposed,  MSHA 
is  revising  existing  $  77216-3(a)  to  allow 
for  inspection  frequencies  other  than  the 
7  days.  Under  the  final  rule,  the  District 
Manager  may  approve  alternative 
inspection  frequencies  based  on  the 
hazard  potential  of  the  impoundment  as 
well  as  its  demonstrated  performance 
history.  The  final  rule  also  includes  a 
requirement  for  immediate  inspection 
after  a  specified  rain  event  approved  by 
the  District  Manager. 

This  revision  allows  the  District 
Manager  some  flexibility  to  vary  the 
frequency  of  required  inspections  and 
minimizes  recoi^eeping  requirements 
for  impoundments  tiiat  have  a 
demonstrated  record  of  safety  and 
present  low  hazard  potential.  Unless  the 
District  Manager  approves  an 
alternative  inspection  frequency,  the 
required  inspection  period  for 
impounding  structures  remains  every  7 
days.  However,  when  the  District 
Manager  allows  an  alternative 
inspection  frequency,  the  final  rule 
provides  an  equally  safe,  if  not  safer, 
alternative  bemuse  a  specified  rain 
event  will  trigger  an  immediate 


inspection  regardless  of  vdien  the 
previous  inspection  occurred. 

Reasons  for  extending  the  time 
between  inspections  wouki  include  both 
a  low  hazard  potential  for  the  structure 
and  a  demonstrated  history  of 
performance.  The  potential  for 
extension  of  inspection  time  periods  will 
encourage  operators  to  install 
instramentation  with  the  knowledge  that 
once  the  stmcture  has  a  dernonstrated 
record  of  safe  performance,  less 
frequent  inspe^ons  and  instrument 
readings  would  be  possible.  Under  the 
existing  rule,  operators  sometimes 
avoided  installing  instrumentation  since 
all  instnuiKntation  is  required  to  be 
monitored  every  7  days. 

The  revised  standard  would  also 
reduce  the  number  of  unnecessary 
inspections  as  weU  as  the  need  for 
miners  to  travel  in  remote  areas  when  it 
has  been  demonstrated  that  the 
structure  has  very  little  hazard  potential. 
Before  the  impoundment  standards  were 
originally  promulgated  on  September  9, 
1975  (40  FR  41776).  MSHA  did  not 
require  engineering  plans  for 
impoundments  at  coal  mines.  However, 
since  1975  all  impoundments  at  coal 
mines  have  been  required  to  be 
constructed  in  accordance  with 
engineering  plans  approved  by  MSHA. 
There  has  bmn  general  compliance  with 
this  requirement.  This  successfril  use  of 
engineering  controls  makes  it  less 
important  to  rely  so  heavily  on  frequent 
inspections  and  gives  the  Agency  more 
information  witii  which  to  determine 
when  less  frequent  inspection  is 
warranted. 

One  commenter  agreed  with  the 
proposal  stating  fliat  it  recognizes  that 
eadi  impoundment  has  a  different  level 
of  safety  that  is  based  on  design, 
construction,  and  location.  Several  other 
commenters  stated  that  die  proposed 
language  provides  a  needed  flexibility  in 
determining  the  appropriate  inspection 
intervals  and  recordkeeping 
requirements  for  impoundments. 

Further,  these  commenters  stated  that 
the  only  relief  from  the  current 
inspection  requirements  has  been  die 
petition  for  modification  procedure, 
which  can  be  a  time  consuming  and 
burdensome  process. 

Anodier  commenter  expressed 
concern  diat  die  condition  of  some 
impoundments  can  change  rapidly  with 
adverse  weadier  conditions.  In  such 
situations,  a  7  day  inspection  would  be 
too  infrequent  This  commenter 
recommended  that  more  frequent 
inspections  be  required  in  times  of 
adverse  weather  conditions,  such  as 
rainy  weather. 


In  response  to  these  commenters.  the 
Final  rule  requires  immediate  inspection 
after  a  specifted  rain  event  approved  by 
die  District  Manager.  Such  a  raki  event 
may  differ  for  each  impoundment 
depending  on  factors  such  as  design, 
size,  type  of  construction  and  haz^ 
potential  of  the  impoundment  It  will 
also  vary  depending  on  geographical 
location  of  the  impoundment  and 
regional  weather  patterns.  The  Agency 
intemis  that  ^  event  be  defined  as  a 
specific  amount  of  rainfall  over  a  period 
of  time.  This  change  will  ensure  a 
greater  degree  of  protection  to  persons, 
while  at  the  same  time  providing  greater 
flexibility  to  allow  longer  inspection 
intervals  for  impouiichiients  that  have 
proven  stable  and  are  fruictioning  as 
desi^ied.  It  should  also  be  noted  that  if 
a  potentially  hazardous  ctmdition 
develops  at  an  impoundment,  existing 
§  77.2l6-4(b)(4)  requires  dm  operator  to 
examine  the  stiiicture  and  monitor  the 
insdumentation  at  least  once  every  6 
hours,  or  mote  often,  as  required  by  an 
authorized  representative.  This 
provision  remains  unchanged. 

Section  77.215-4  Water,  sediment,  or 
slurry  impoundments  and  impounding 
structures;  reporting  requirements; 
certification 

Under  existing  f  77JS16-4.  mine 
operators  must  tubmit  an  aimual  report 
to  the  District  Manager  describing  any 
changes  to  the  impoundment.  The  report 
must  be  certified  by  a  registered 
engineer  that  all  was  done 
according  to  an  approved  plan.  Under 
the  final  rule,  if  an  impoundment  or 
impounding  structure  has  not  undergone 
any  changes  in  the  previous  year,  the 
mine  operator  only  submits  a 
certification  by  a  registered  professional 
engineer  that  there  have  been  no 
changes.  The  final  rule  requires  reports 
if  the  engineer’s  examination  reveals 
indications  of  structural  weakness, 
hazardous  conditions,  or  other  changes 
to  the  structure.  This  provision  reduces 
the  reporting  requirements  for  operators 
whose  impoundments  have  not  changed 
during  the  reporting  period.  This 
revision  would  continue  to  provide  for 
submission  of  records  fliat  allow  for 
comparison  of  dianging  conditions  and 
the  identification  of  potentially  unsafe 
situations. 

One  commenter  expressed  concern 
over  MSHA’s  burden  hour  estimate 
regarding  the  average  time  required  to 
prepare  a  report,  suggesting  that  the 
potential  time  saving  that  could  be 
realized  is  much  greater  than  estimated. 
Another  commenter  stated  and  MSHA 
agrees  that  the  revision  would  result  in  a 
more  useful  record  and  would  enhance 
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the  ability  of  the  operators  to  focus  on 
potentially  unsafe  situations. 

One  commenter  opposed  the  proposed 
revision,  stating  that  water 
impoundments  pose  a  great  risk  to  the 
conununities  in  many  areas.  Another 
commenter  stated  that  MSHA  should 
require  a  yearly  inspection  by  an 
engineer  or  a  professional  specialist  to 
ensure  the  safety  of  the  structure.  In 
response  to  these  conunenters, 
paragraph  (a)(7)  requires  a  registered 
professional  engineer  to  certify  that  the 
impoundment  has  undergone  no  changes 
in  the  previous  year.  This  revision  does 
not  reduce  the  protection  provided  by 
the  existing  standard.  Although  it 
eliminates  a  reporting  requirement  when 
there  are  no  changes  to  report,  it 
maintains  the  requirement  whenever  a 
change  occurs  to  the  impounding 
structure.  Paragraph  (b)  also  requires 
that  a  report  be  submitted  at  least  every 
5  years  for  impoundments  that  have  not 
been  changed.  This  provision  was  not 
proposed  but  has  been  incorporated  into 
the  final  rule.  In  addition,  the 
certification  provision  does  not  affect 
the  requirements  for  regular  inspections 
under  §  77.216^. 

Another  commenter  requested 
clarification  of  the  statement  “changes 
in  the  impoundment  during  the  reporting 
period."  This  commenter  questioned 
whether  the  term  "changes”  refers  to 
normal  sediment  deposition  or 
modification  of  the  structure.  The 
Agency  intends  that  natural  sediment 
deposition,  in  itself,  does  not  constitute 
a  reportable  change  unless  it  occurs  to 
the  extent  that  it  affects  the  design 
performance  of  the  structure  and 
appurtenances.  For  purposes  of 
clarification,  reportable  changes  would 
include  modifications  to  the  structure 
during  the  reporting  period  and  changes 
that  affect  the  stability  or  operation  of 
the  impoundment. 

Section  77.216-5  Water,  sediment  or 
slurry  impoundments  and  impounding 
structures;  abandonment 

Under  existing  S  77.216-5,  in  order  to 
abandon  an  impoundment,  the  operator 
must  preclude  ^e  possibility  of  future 
impoundment  of  water.  This  provision 
prevents  several  functional  and 
recreational  uses  for  impounding 
structures  such  as  water  storage,  flood 
control,  farming,  or  maintenance  of 
recreational  lakes  or  ponds  for  fishing, 
boating,  or  swimming.  As  proposed,  the 
final  rde  revises  S  77.216-5  to  allow 
operators  to  obtain  MSHA  approval  of 
an  impoundment  abandonment  plan  that 
does  not  preclude  the  future 
impoundment  of  water.  Under  the 
revised  standard,  the  abandonment  plan 
still  requires  District  Manager  approval. 


MSHA  will  allow  approval  of  an 
abandonment  plan  without  provisions  to 
preclude  the  future  impoundment  of 
water  only  when  certain  requirements 
are  met.  Under  paragraph  (b),  these 
requirements  include  certification  by  a 
registered  engineer  knowledgeable  in 
dam  design  that  the  structure  conforms 
to  the  design  drawings  and  has  no 
apparent  defects,  certification  fi^m  the 
owner  or  prospective  owner  that  there  is 
a  willingness  and  ability  to  assume  the 
responsibility  to  operate  and  maintain 
the  structure,  and  a  requirement  that  the 
owner  obtain  a  permit  or  approval  for 
the  structure  from  the  appropriate  State 
or  Federal  regulatory  auAority.  For 
purposes  of  clarification,  the  term 
"knowledgeable,”  which  describes  the 
level  of  expertise  required  of  the 
certifying  engineer,  has  been  changed 
fi'om  the  term  "familiar"  in  the  proposed 
rule. 

Further,  since  promulgation  of  the 
existing  standards  in  1975,  other 
agencies  have  become  involved  in  the 
regulation  of  impounding  structures 
associated  with  mining.  The  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  established  the  Office  of  Surface 
Mining  (OSM)  in  the  Department  of 
Interior.  OSM  has  promulgated 
extensive  surface  regulations  that 
include  the  control  of  ffesh  water, 
waste,  and  sediment  structures.  The 
OSM  regulations  also  reference  MSHA 
standards  for  impoundments  imder 
§S  77.216  through  77.216-6. 

OSM's  regulations  on  impoundments 
(30  CFR  816.49)  permit  the  operator  to 
have  a  permanent  impoundment.  The 
requirements  for  permanent 
impoundments  are  part  of  OSM’s  "Post- 
Mining  Land  Use  Plan."  As  part  of  this 
plan,  the  operator’s  permit  is  based  on 
the  following  criteria: 

1.  The  impoundment  must  be 
adequate  for  its  intended  purpose. 

2.  Final  grading  must  provide 
adequate  safety. 

3.  'The  spillway  must  be  designed  as 
the  regulatory  authority  may  require. 

MSHA's  final  rule  includes  a 
provision  that  would  require  the  current 
or  prospective  owner  to  obtain  a  permit 
for  post-mining  use  of  impoundments 
from  the  State  or  Federal  regulatory 
authority.  For  purposes  of  clarification 
the  term  “Federal”  has  been  added  to 
the  standard  to  recognize  that  in  some 
States  a  Federal  agency  may  issue  the 
necessary  permit. 

The  term  “prospective  owner”  has 
also  been  added  to  this  section  in  order 
to  address  the  situation  where  the 
operator  may  wish  to  leave  the 
impoundment  in  place  at  the  request  of 
a  third  party  who  may  have  an  interest 


in  the  continued  existence  of  the 
structure.  If  the  plan  for  the  structure  is 
to  transfer  it  to  a  third  party,  the  Agency 
needs  assurance  of  the  willingness  and 
ability  of  the  third  party  to  operate  and 
maintain  the  structure.  The  Agency 
intends  that  the  responsible  party  be 
capable  of  operating  as  well  as 
maintaining  the  structure,  therefore  the 
term  operation  has  been  added  to  the 
final  rule.  Under  the  safeguards 
provided  in  the  final  rule,  the  Agency 
believes  that  the  flexibility  to  allow  for 
post-mining  uses  of  some  impounding 
structures  is  warranted,  does  not  reduce 
safety,  and  has  a  beneficial  societal 
impact. 

Several  conunenters  agreed  with  the 
proposed  standard.  They  stated  that 
allowing  impounding  structures  to 
remain  after  abandonment  will  provide 
a  valuable  public  service  in  that  many  of 
these  impoundments  can  be  used  for 
water  storage,  flood  control,  wildlife 
habitat,  and  recreation.  However,  one 
commenter  disagreed  with  the  proposed 
standard,  stating  that  most  water 
impoundments  retain  the  water  that  has 
been  used  in  the  coal  cleansing  process 
because  the  water  is  laden  with  toxic 
chemicals  which  would  pose  a  hazard  to 
people  and  could  not  possibly  sustain 
any  form  of  life. 

A  review  of  the  approximately  750 
impoimding  structures  inspected  by 
MSHA  at  coal  mines  indicates  that 
about  50  percent  of  these  structures 
were  designed  for  sediment  storage  or 
as  fresh  water  reservoirs.  In  addition, 
MSHA  finds  that  some  benefits  can  be 
attained  when  impounding  structures 
associated  with  coal  mining  are  left  in 
place.  Such  structures  can  continue  to 
perform  sediment  control  and  other 
beneficial  functions  after  the  slurry 
input  has  stopped  and  the  quality  of 
water  improves.  However,  MSHA 
anticipates  that  impounding  structures 
constructed  of  coal  mine  waste  or 
designed  to  impoimd  coal  mine  waste 
will  generally  not  receive  permits  to  be 
left  in  place.  The  reason  for  this  is  that 
30  CFR  816.84(b)(1),  an  OSM  regulation, 
does  not  currently  allow  such  structures 
to  be  permanently  left  in  place. 

MSHA  anticipates  that  this  revision 
will  primarily  apply  to  small,  low 
hazard,  earthen  structures  that  do  not 
have  the  potential  for  loss  of  life  or 
substantial  property  damage.  'Through 
the  flexibility  provided  in  the  final  rule, 
impoundments  that  do  not  present  a 
hazard  to  miners  or  to  the  public  could 
be  left  intact  where  they  will  serve 
future  societal  uses. 
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IV.  Execedve  Order  12291  wid  the 
Regulatory  FlexiUlity  Aid 

This  rule  will  not  result  in  major  cost 
increases  nor  have  an  incremental  effect 
of  $100  million  or  more  on  the  economy. 
Therefore,  this  rule  does  not  fall  within 
the  criteria  of  a  major  rule  and 
Executive  Order  12291  does  not  require 
a  Regulatory  Impact  Analysis  to  be 
prepared.  MSHA  estimates  that 
compliance  with  diis  final  rale  will 
result  in  a  cost  reduction  of  $1,919,000. 

The  Regulatory  Flexibility  Act 
requires  Aat  agencies  evaluate  and 
include,  whenever  possible,  compliance 
alternatives  that  minimize  adverse 
impacts  on  small  businesses.  MSHA  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

V.  Paperwork  Reduction  Act 

The  final  rule  revises  the  existing  rule 
and  reduces  the  recordkeeping  and 
reporting  burden  by  about  64,000  hours, 
from  175,000  hours  to  111,000  hours. 
Specifically,  the  revisions  to  §§  77.215-2 
and  77.215-3,  which  provide  a 
mechanism  to  terminate  the  annual 
reporting  requirement  after  the  hazard 
has  been  eliminated,  will  decrease  the 
total  number  of  reports  to  be  completed 
from  50  to  25,  reducing  the  burden  from 
100  to  50  hours  and  resulting  in  a  cost 
reduction  of  $1,500.  It  is  estimated  that 
the  revision  to  §  77.216-3,  which  allows 
flexibility  to  reduce  the  frequency  of 
inspections  (thereby,  the  recordkeeping 
requirements)  for  impoundments  that 
have  a  demonstrated  record  of  safety, 
will  decrease  the  total  burden  from 
about  94,000  to  31,000  hours  and  result  in 
a  cost  reduction  of  $1,890,000.  Finally, 
the  revision  to  §  77.216-4,  which 
requires  a  report  only  when  there  are 
indications  of  structural  changes  or 
hazardous  conditions,  will  decrease  the 
total  number  of  reports  to  be  completed 
frx)m  750  to  300,  reducing  the  burden 
from  1,500  to  600  hours  and  resulting  in  a 
cost  reduction  of  $27,000. 

VI.  List  of  Subjects  in  30  CFR  Part  77 

Mine  safety  and  health.  Refuse  piles, 
impoundments  and  impounding 
structures. 

Dated:  February  24, 1092. 

William ).  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  subchapter  O,  chapter  I, 
title  30  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  77— MANDATORY  SAFETY 
STANDAR06-SUIIFACE  COAL  MNES 
AND  SURFACE  WORK  AREAS  OF 
UNDEflQROUND  COAL  MINES 

1.  The  audiority  citation  to  30  CFR 
part  77  contiaoes  to  read  as  follows: 

Authority:  30  U.S.a  811, 957  and  961. 

2.  Section  77.215-2  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§77.219-4  BafuMplar.iepoftlwg 
reqolramenta. 

*  *  «  •  * 

(cj  The  informatioa  required  by 
paragraphs  (bK4]  through  (bK9j  ^is 
section  shall  be  repotted  every  twelfUi 
month  fixnn  the  date  of  original 
submission  fmr  those  refuse  piles  which 
the  District  Manager  has  determined  can 
present  a  hazard  until  the  District 
Manager  notifies  the  operator  that  the 
hazard  has  been  eliminated. 

3.  Section  77.215-3  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  77.215-3  Refuse  piles;  certification. 

(a)  Within  180  days  following  written 
notification  by  the  District  Manager  that 
a  refuse  pile  can  present  a  hazard,  the 
person  owning,  operating,  or  controlling 
the  refuse  pile  shall  submit  to  the 
District  Manager  a  certification  by  a 
registered  engineer  that  the  refuse  pile  is 
being  constructed  or  has  been  modified 
in  accordance  with  current,  prudent 
engineering  practices  to  minimize  the 
probability  of  impounding  water  and 
failure  of  such  magnitude  as  to  endanger 
the  lives  of  miners. 

(b)  After  the  initial  certification 
required  by  this  section  and  until  the 
District  Manager  notifies  the  operator 
that  the  hazard  has  been  eliminated, 
certification  shall  be  submitted  every 
twelfth  month  from  the  date  of  the  initial 
certification. 

A  *  *  *  A 

4.  Section  77.216-3  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  77216-3  Water,  sadlmant,  or  slurry 
Impoundments  and  Impounding  structures; 
inspection  requirements;  correction  of 
hazards;  program  requirements. 

(a)  All  water,  sediment,  or  slurry 
impoundments  that  meet  the 
requirements  of  §  77.216(a)  shall  be 
examined  as  follows: 

(1)  At  intervals  not  exceeding  7  days, 
or  as  otherwise  approved  by  the  District 
Manager,  for  appearances  of  structoral 
weakness  and  other  hazardous 
conditions. 

(2)  All  instruments  shall  be  monitored 
at  intervals  not  exceeding  7  days,  or  as 


otherwise  approved  by  die  District 
Manager. 

(3)  Longer  inspection  or  monitoring 
intervals  approi^  under  this  paragraph 

(a)  shall  be  justified  by  the  operator 
based  on  the  hazard  potential  and 
performance  of  the  impounding 
structure,  and  shall  include  a 
requirement  for  inspection  immediately 
after  a  specified  rain  event  approved  by 
the  District  Manager. 

(4)  AB  inspections  required  by  this 
paragraph  (a)  shall  be  performed  by  a 
qualified  person  designated  by  die 
person  owidng,  operating,  or  controlling 
the  inqioanifing  structure. 

*  •  4  •  * 

5.  Section  77.216-4  is  revised  to  read 
as  follows: 

§  77.216-4  Water,  sadlmant  or  slurry 
Impoundmants  and  Impounding  structuras; 
rapordng  raquiramants;  cartmcatlon. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  every  twelfth  month 
following  the  date  of  the  initial  plan 
approval,  the  person  owning,  operating, 
or  controlling  a  water,  sediment,  or 
slurry  impoundment  and  impounding 
structure  that  has  not  been  abandoned 
in  accordance  with  an  approved  plan 
shall  submit  to  the  District  Manager  a 
report  containing  the  following 
information: 

(1)  Changes  in  the  geometry  of  the 
impounding  structure  for  the  reporting 
period. 

(2)  Location  and  type  of  installed 
instruments  and  the  maximum  and 
minimum  recorded  readings  of  each 
instrument  for  the  reporting  period. 

(3)  The  minimum,  maximum,  and 
present  depth  and  elevation  of  the 
impounded  water,  sediment,  or  slurry 
for  the  reporting  period. 

(4)  Storage  capacity  of  the  impounding 
structure. 

(5)  The  volume  of  the  impounded 
water,  sediment,  or  slurry  at  the  end  of 
the  reporting  period. 

(6)  Any  other  change  which  may  have 
affected  the  stability  or  operation  of  the 
impounding  structure  that  has  occurred 
during  the  reporting  period. 

(7)  A  certification  by  a  registered 
professional  engineer  that  all 
construction,  operation,  and 
maintenance  was  in  accordance  with 
the  approved  plan. 

(b)  A  report  is  not  required  under  this 
section  when  the  operator  provides  the 
District  Manager  with  a  certification  by 
a  registered  professional  engineer  that 
there  have  been  no  changes  under 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section  to  the  impoimdment  or 
impounding  structure.  However,  a  report 
containing  the  information  set  out  in 
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paragraph  (a)  of  this  section  shall  be 
submitted  to  the  District  Manager  at 
least  every  5  years. 

6.  Section  77.216-5  is  revised  to  read 
as  follows: 

S  77.216-5  Water,  sadlinent  or  slurry 
Impoundments  and  Impounding  structures; 
abandonment 

(a)  Prior  to  abandonment  of  any  ‘ 
water,  sediment,  or  slurry  impoundment 
and  impounding  structure  which  meets 
the  requirements  of  30  CFR  77.216(a], 
the  person  owning,  operating,  or 
controlling  such  an  impoundment  and 
impounding  structure  shall  submit  to 
and  obtain  approval  from  the  District 
Manager,  a  plan  for  abandonment  based 
on  current  prudent  engineering 


practices.  This  plan  shall  provide  for 
major  slope  stability,  include  a  schedule 
for  the  plan’s  implementation  and, 
except  as  provided  in  paragraph  (b)  of 
this  section,  contain  provisions  to 
preclude  the  probability  of  future 
impoundment  of  water,  sediment  or 
slurry. 

(b)  An  abandonment  plan  does  not 
have  to  contain  a  provision  to  preclude 
the  future  impoundment  of  water  if  the 
plan  is  approved  by  the  District 
Manager  and  documentation  is  included 
in  the  abandonment  plan  to  ensure  that 
the  following  requirements  are  met: 

(1)  A  registered  professional  engineer, 
knowledgeable  in  the  principles  of  dam 
design  and  in  the  design  and 
construction  of  the  structure,  shall 


certify  that  it  substantially  confoims  to 
the  approved  design  plan  and 
specifrcations  and  that  there  are  no 
apparent  defects. 

(2)  The  current  owner  or  prospective 
owner  shall  certify  a  willingness  and 
ability  to  assume  responsibility  for 
operation  and  maintenance  of  the 
structure. 

(3)  A  permit  or  approval  for  the 
continued  existence  of  the  impoundment 
or  impounding  structure  shall  be 
obtained  from  the  Federal  or  State 
agency  responsible  for  dam  safety. 

[FR  Doc.  92-4678  Filed  2-28-62;  8:45  am] 
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